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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

AMY VIGGIANO, INDIVIDUALLY AND ON
BEHALF OF ALL OTHERS
SIMILARLY SITUATED
Civ. Action No. 17-024BRM-TJB
Plaintiff,

V. ) OPINION

KOHL'S DEPARTMENT STORES, INC.

Defendant.

MARTINOTTI , DISTRICT JUDGE

Before this Court are (1) Defendant Kohl'sDepartmentStores,Inc.’s (‘Defendant)
Motion to DismissPlaintiff Amy Viggiands (“Plaintiff”) claimsagainstit pursuanto Federal
Rule of Civil Procedure 12(b)(§ECF No. 8); and(2) Plaintiff's Motion for Leaveto File a Sur
Reply (ECF No. 18). Plaintiff opposes DefendantMotion to Dismiss.(ECFNo. 11.) Defendant
does not objedb Plaintiff's proposed sur repyy(ECFNo. 19.) Pursuartb FederaRule of Civil

Procedure 78(b), theourtdid nothearoral argumentForthereasonsetforth herein,Plaintiff's

! Defendantilsofiled aNotice of Supplemental AuthoritfECFNo. 14)to which Plaintiff filed a
respons€ECFNo. 15). Plaintiff, in turn, submitted &lotice of Supplementahuthority (ECFNo.
16) and a Supplementakequestor JudicialNotice (ECFNo. 17). DefendantddresseBlaintiff's
supplemental submissioisits Responseo Plaintiff's Motion File a Sur Reply.(ECF No. 19.)
Althoughthe Court hagliscretionto declinethesesubmissions, the Court hesnsideredll of the
documentsubmittedby theparties.L. Civ. R. 7.1(d)(6).
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Motion for Leave to File a Sur Reply is GRANTED. Defendaris Motion to Dismiss is
GRANTED.
|. BACKGROUND

Forthe purposes dhis Motion to Dismiss,the Courtacceptghefactualallegationsn the
Complaintastrue,considers any documernhtegralto or explicitly relied uponin the complaint,”
anddrawsall inferencedn the light mostfavorableto Plaintiffs. In re Burlington Coat Factory
Sec. Litig.,114 F.3d 1410, 1426 (3d Cit997);seePhillips v. Cty. of Allegheny515F.3d 224,
228 (3dCir. 2008).

In this action Plaintiff assertslaimsagainstDefendanfor allegedviolations Telephone
ConsumerProtectionAct, 47 U.S.C. 8 227 (*TCPA”). Plaintiff is a consumerand residentof
OceanCounty,New Jersey(Compl.(ECFNo. 1) 112.) Defendants a Delawarecorporationwith
its principalplaceof businessn Menomoned-alls,Wisconsn. (Id. 1 3.) Thecasearisesrom text
messageRlaintiff receivedrom Defendant omercellular phonein 2016. (d. 11 1214.) Plaintiff
initially consentedo receivethe texts, but shelater withdrew her consentby replyingto the
automatedextswith avariety of messagesicluding: (1) “I've changedny mind and don’twant
to receivetheseanymore.”;(2) Pleasedo notsendany furthemessages.”and(3) “I don’t want
thesemessageanymoreThisis yourlastwarning!” (Id. § 13.) Defendant continued sendtexts
to Plaintiff thatindicatedthe onlyway Plaintiff could opt out of théextswould beto text“STOP”
to Defendant.I@. § 14.)

On Januaryl2, 2017 Plaintiff filed the Complaint.(ECF No. 1.) Plaintiff assertswo
claimson behalf oherselfand a purportedlassshebelievesto numberin the tens of thousands:

(1) aclaim againstDefendanfor negligentviolations of theTCPA (CountOne);and(2) aclaim



against Defendarfior knowing and/owillful violations of theTCPA (CountTwo). (Id. 1128-37.)
Plaintiff's purportedclassincludes:

All persongn the United Statesto whom Defendant hasentany

automatedcommerciaktext messageluring theapplicablestatuteof

limitations period after designatingan exclusivemeansby which

consumersmay revoke consentto receive text messagedrom

Defendant.
(Id. 1 16.)

On March 29, 2017 filed its Motion to Dismiss (ECF No. 8.) On May 1, 2017 Plaintiff
filed her oppositiorio Defendant’s Motion(ECFNo. 11.)On August 22, 2017, Defendatfiied a
Notice of Supplementafuthority (ECF No. 14), andPlaintiff respondedo that submissiornon
August 24, 201{ECF No. 15). On August 24, 2017Plaintiff filed a Notice of Supplemental
Authority (ECFNo. 16), a SuppleentalRequestor JudicialNotice(ECFNo. 17), and heMotion
for Leaveto File a Sur Reply (ECF No. 18). On August 29, 2017, Defendafited a brief in
responseo Plaintiff's Notice of Supplemental Authority, her SupplemerfRaquesfor Judicial
Notice, and her Motiorior Leaveto File aSurReply.(ECFNo. 19.)
Il. LEGAL STANDARD
In deciding a motiorio dismisspursuanto Rule 12(b)(6), adistrict courtis “requiredto

accepiastrueall factualallegationsn the complaint andrawall inferencesn thefactsallegedin
the lightmostfavorableto the[plaintiff].” Phillips, 515 F.3cat 228.“[A] complaintattackedby a
. . . motionto dismissdoesnot needdetailedfactual allegations.”Bell Atlantic v. Twombly 550
U.S. 544, 555 (2007)However, the Plaintiff's “obligation to provide the ‘grounds’ of his
‘entitle[ment] to relief’ requiresmore thanlabelsand conclusions, andfarmulaic recitationof

the elementsof a causeof actionwill not do.” Id. (citing Papasarwv. Allain, 478U.S. 265, 286

(1986)). A couris “not boundto acceptastruealegalconclusioncouchedasafactualallegation.”



Papasan478U.S.at286.Insteadassuming thé&ctualallegationsn the complaintaretrue,those
“[flactual allegations must be enoughto raise a right to relief above thespeculativelevel.”
Twombly 550U.S.at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedastrue, to ‘statea claim for relief thatis plausibleon its face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendanis
liable for misconductlleged.”ld. This“plausibility standard” requirethe complaintallege“more
than asheerpossibilitythata defendant haactedunlawfully,” butit “is not akinto a‘probability
requirement.”” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations” are not
required,but “more than*‘an unadorned, the defendamrmedme accusation'mustbe pled;it
must include “factual enhancementsand notjust conclusorystatementor arecitationof the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.”Igbal, 556 U.S. at 678.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not
‘show[n]'—'that thepleadelis entitledto relief.” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).

[ll. DECISION
DefendantarguesPlaintiff's Complaint should béismissedor failure to statea claim,

and,alternatively Plaintiff's classallegationsshould bestricken.



A. Plaintiff's Motion for Leave to File a Sur Reply

As apreliminarymatter,the CourtnotesDefendant does nobgectto Plaintiff's proposed
sur reply.(ECFNo. 19at4.) Therefore Plaintiff’'s Motion for Leaveto File aSurReply (ECFNo.
18)is GRANTED.

B. Whether Plaintiff Statesa PlausibleClaim Under the TCPA

The TCPA prohibits aparty from sending a@ext messagdor acommercialpurposeto a
cellular phone using@nautomatedelephone dialingystem(*ATDS”) without the prior express
consent othe personcalled.47 U.S.C.8 221b); 47U.S.C.8 221(b); 47 C.F.R.8 64.1200(a)(2).
The FCC “require[s] that cdlers give consumers alirect opt-out mechanismsuch as a key-
activatedopt-out mechanisnfor live calls. . . and aeply of ‘STOP’ for text messages.In the
Matter of Rulesand Regulationinplementinghe Tel. ConsumeProt. Act of 1991 30FCCRcd.
7961, 7996 1 64July 10, 2015)The opt-out methodnustallow consumersto respondto an
unwantedcall—using either a reasonableral method or aeasonablenethodin writing—to
preventfuture calls.” Id. “[Clallers may not infringe orthatability [to opt out] by designatingn
exclusivemeando revoke.”ld. 1 63.

Here,Plaintiff admitsshe‘consentedo receiveautomatedommerciatextmessagesom
Defendant.([ECFNo. 1 1 12.) Defendant doest denyit usedanATDS to sendtextsto Plaintiff
for a cormercialpurpose. $eeDef.’s Br. in Supp. ofits Mot. to Dismiss(ECFNo. 8-1)at4.) The
only issue thereforejs whetherPlaintiff has pledactsthat support a finding she revokeahsent

in a reasonable mannguchthat Defendant’s continuddxtsviolatedthe TCPA.



The Terms and Conditionso Kohl's Mobile SalesAlerts (“Terms and Conditions”)
include instructiongor how consumersanopt out of themessage$.(Ex. A to Decl. of Aaron
Johnsonn Supp. ofDef.’s Mot. to Dismiss(ECF No. 8-3)at 2.) The Termsand Conditionsead
in pertinent part:

How to Opt-Out.
a. To stop receiving future Text Messages from Kohl's pursuant to the Kohl's Mohbile
Sales Alerts Program. you can text any of the following commands to 56437:
+ STOP
« CANCEL
« QUIT
+ TUNSUBSCRIBE
« END
b. Once vou have taken thus step to opt-out of the Program. you will recerve a final
confirmation Text Message, and thereafter. no further Text Messages will be sent to
vour mobile number (unless you want to opt-in again by following the steps outlined
above).

(Id.) Plaintiff did nottext any of the singlevord commands th&@ermsand Conditionsndicated
would terminatethe text alerts but instead sent severalsentencdong messagego inform
Defendanshewasopting out.(ECFNo. 1 { 13.)Plaintiff receivedan automatedextin reply to
her optout messagesachof which stated*Sorry we don’t understand the reque3gxt SAVE
to join mobilealerts. . .ReplyHELP for help,STOPto cancel.”(Id. 1 14; Decl. of AaronJohnson
in Supp. ofDef.’s Mot. to Dismiss(ECFNo. 8-2) 1123-29.)

Plaintiff arguesshe haplausiblyalleged she revokedonsenin a manner consistenith
the FCC’s rulings. (ECF No. 11 at 4-5.) Plaintiff emphasizeshe FCC’s prohibition on callers
“designatingan exclusivemeansto revoke [consent].”Ifl. at 8 (quoting 30FCC Rcd.at 7996

64).) Plaintiff notes the=CC hasruled “[cl]onsumershave a righto revoke consent, using any

2 While the Termsand Conditionsare not part of the Complaint, the Courhay considerany
document integral to or explicitly relied uponin the complaint.”In re Burlington Coat Factory

Sec. Litig.,114 F.3dat 1426. The Terms and Conditions, which form the basis of the agreement
giving rise to this litigation, are integral to the Complaint.



reasonablenethod includingraly orin writing.” (Id. at 1-2 (quoting 3GFCCRcd.at 7996 1 63)
Plaintiff argues she has pled a plausiBlEPA claim becauseher texts to Defendantwere
unequivocalvritten withdrawalsof consent.Ifl. at4-5.)
The Court findsPlaintiff's arguments unpersuasive. THeCC hasalsoruled

[w]henassessingvhetherany particularmeansof revocationused

by a consumerasreasonableyewill lookto thetotality of thefacts

and circumstancessurroundingthat specific situation, including,

for example whetherthe consumer had a reasonaldspectation

that he orshecouldeffectivelycommunicatéis or herrequestfor

revocationto thecaller in thatcircumstanceand whethethecaller

could have implementedmechanismsto effectuatea requested

revocation withouincurringundue burden$Ve cautionthatcallers

maynotdeliberatelydesignsystemr operationsn waysthatmake

it difficult or impossibleo effectuaterevocations.
30FCCRcd.at 7996 164 n.233.Here,Plaintiff has pled sheeceivedrefdiesto hereffortsto opt
out instructing heto text“STOP” to opt out of futurdexts.(ECFNo. 1 114.) Acceptingthefacts
in the Complaintastrue, the Court findsPlaintiff has not pled &laim for a TCPA violation.
Plaintiff cannot plausiblyassertshe“had a reasonabl@xpectatiorthat . . . sheould effectively
communicate . . . heequestor revocationto [Defendant].”See30 FCCRcd.at 7996 64 n.233.
Indeed,the only reasonablexpectatiorPlaintiff could have hads the opposite-her request for
revocation would not bsuccessfulFurther,Plaintiff has notllegedDefendant ha&deliberately
design[ed]systemsor operationsin ways that make it difficult or impossibleto effectuate
revocations.’See id.To the contrary, théactsin the Complaint suggesPlaintiff herselfadopted
a method of opting ouhatmadeit difficult or impossibldor Defendanto honor herequest.

In a casewith nearly identical facts, the Central District of California dismissedthe

complaintwith prejudice Eppsv. Earth Fare, Inc., No. 16-8221, 201TVL 1424637 at*6 (C.D.
Cal. Feb.27,2017).The Eppscourt found theplaintiff hadfailed to statea valid TCPA claim

because“heeding Defendant’s opt-out instruction would not haveplausibly been more



burdensome oRlaintiff than sending verbosequestgo terminatethemessages.ld. at*5. The
Eppscourtalsofoundthe plaintiff failed to allegethe defendantnadeit “difficult or impossible
to effectuaterevocations.’ld. (quotingFCCRcd.at 7996 64). Plantiff argues the Court should
not considerDefendant’selianceon Epps becausédefendantited the casefor thefirst time in
its reply brief. (Pl. SurReply (ECFNo. 18-2)at 1.) Alternatively, Plaintiff argueghe Eppscourt
misappliedthe FCC’s ruling, becausehe court considered the consumer’s burtherevoking
consentratherthan thecaller'sburden. [d. at 3-4 (citing 30 FCCRcd.at 7996 64 n.233).)

The Court finds theEpps courtanalysisand reasoningoersuasivePlaintiff ignores the
Eppscourt’'sreasonindhat Eppsfailedto allegethe defendantieliberatelydesigned aystemthat
madeit difficult or impossibleto opt out.Epps 2017WL 1424637 at *5 (citing 30 FCC Rcd. at
7996 1 64 n.233)JTheEppscourt’'sremarkabout the comparativeaseof texting“STOP” versus
replyingwith severakentencesiasnotessentiato its ruling. See idThis Courtreachegshesame
conclusionin this matter. Plaintiff does notallege Defendant’s purposefullynade opting out
difficult or impossible Rather,Plaintiff basesher claim on thefact that Defendanspecifieda
meansof optingout. The FCC’sruling areclear—a caller may not designate a method of opting
out“in waysthatmakeit difficult or impossibleto effectuaterevocations” 3FCCRcd.at 7996
64 n.233Plaintiff's argumentso the contrarydefy both theFCC’srulings andcommonsense.

1. Plaintiff's Supplemental Authorities and Submissions

The Court consideredPlaintiff's supplementakubmissionsand found thensimilarly
unpersuasivePlaintiff asksthe Court to considerthe Eleventh Circuit’'s recentdecisionin
Schweitzer. ComenityBank 866 F.3d 1273 (11t8ir. 2017).Plaintiff maintainsthe caserefutes
“Defendant’sconclusory argument abolatgistical or technicalchallenges’to acceptingopt-out

messagebke thosefrom Plaintiff. (ECFNo. 16 at 1.) As the Court hasot basedts decision on



Defendant’s purported arguments absuthchallengesSchweitzehas narelevanceo this case
Further, the issuein Schweitzemwas whether aplaintiff could partially revoke consento be
contactedht certaintimesof the day. 866 F.3dt 1275.Thisissueis distinctfrom the revocation
of consentn this case.

Plaintiff requestshe Court takgudicial notice of the fact that “the EasternDistrict of
California recentlydenieda similar motion to dismissthat assertedhe identical revocation of
consentargumentraised herein.” (ECF Nos. 17-2 at 4; 182 at 5 (citing Johnsonv. Redbox
Automded Retail, LLC, No. 16-2895(E.D. Cal. May 2, 2017)).)The Courttakesnotice ofthat
fact, but notes thelohnsoncourt, unlike theEppscourt, deniedthe motionto dismisswithout
issuing awritten decision.The Courtis thereforeunableto drawany conclusiofirom the ruling.

Plaintiff asksthe Courtto takejudicial notice ofthe First AmendedComplaintin Winner
v. Kohl's Departmengtores/|nc., No. 2:16¢v-1541(E.D. Pa.).Plaintiff arguegheWinnercourt,
which granted a motioto dismissin acas in which aplaintiff soughtto opt out oftextsby way
of anin-person oramessageat aretail store failed to considerelevant-CC authority.(ECF No.
15at 12-13.)As the Courtdid not rely on theWinnerdecision dudo its factualdistinctionfrom
this case Plaintiff's argumentsoncerning the pleadings Winnerarenotrelevant.

Finally, Plaintiff requeststhe Courtto take judicial notice of settlementdocumentsn
Vergarav. Uber Techs. Inc., No. 1:15¢v-6942 (N.D. Ill.). (ECF Nos. 15at 7; 17-5.) litigants
resolvelawsuitsandsettlemattersfor a plethora ofeasos, manyof which are not articulated
The court findsthis settlemenis of no moment.The Court further finds the documents include
facts distinct from thosein this caseand are thereforeirrelevant. Plaintiff arguesthe Vergara
settlementprovid[es] for prospectiveelief wherebytheword ‘stop’ wasincluded among bst of

words andohraseghatshalltriggerthe removal ofconsumer$rom receivingtext messageom



thewell-knownride sharing company, Uber(ECFNo. 15at 7.) The CourtnotesPlaintiff's own
allegationsreveal Defendantalready had in place a protocol “whereby the word ‘stop’ was
included among &st of words andohraseghat[] triggerfed the removal oftconsumerdrom
receivingtext messages.(SeeECFNos. 1 { 14; 8-&t2.)

The Court hageviewedandtakennotice of Plaintiff's supplemental submissioraswell
asher sur replyNeverthelessthe Court findsPlaintiff has nofplausibly pled aTCPA violation.
Therefore Defendant’s Motiorio Dismissis GRANTED. Plaintiff's Complaintis DISMISSED
WITH PREJUDICE.

C. ClassAction

As the Court findsPlaintiff has notplausibly pled a TCPA violation, the Courtneednot
reachDefendant’'sarguments regarding tloéass allegations.

IV. CONCLUSION

For the reasonsetforth above Plaintiff's Motion for Leaveto File a SurReply (ECF No.

18) is GRANTED. Defendant’sMotion to Dismiss(ECF No. 8) is GRANTED. The Complaint

(ECFNo. 1) is DISMISSED WITH PREJUDICE. An appropriateéOrderwill follow.

Date: November 27, 2017 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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